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(d)(f) “Employer.” Any person or individual engaged in any business or enterprise regularly employing 
five or more individuals, including individuals performing any service under any appointment, contract 
of hire or apprenticeship, express or implied, oral or written. 
 

(1) “Regularly employing” means employing five or more individuals for any part of the day on 
which the unlawful conduct allegedly occurred, or employing five or more employees on a 
regular basis. 

 
(A) “Regular basis” refers to the nature of a business that is recurring, rather than constant. For 
example, in an industry that typically has a three-month season during a calendar year, an 
employer that employs five or more employees during that season “regularly employs” the 
requisite number of employees. Thus, to be covered by the Act, an employer need not have five 
or more employees working every day throughout the year or have five or more employees at 
the time of the allegedly unlawful conduct, so long as at least five employees are regularly on its 
payroll during the season. 

 
(B) Part-time employees, including those who work partial days and fewer than each day of the 
work week, will be counted the same as full-time employees. For example, for counting 
purposes, an employer has five employees when three work every day and two work alternate 
days to fill one position, and there are no more than four employees working on any working 
day. Employees on paid or unpaid leave, including California Family Rights Act (CFRA), parenting 
leave, pregnancy leave, leave of absence, disciplinary suspension, or any other employer-
approved leave of absence, are counted. 

 
(C) Employees located inside and outside of California are counted in determining whether 
employers are covered under the Act. However, employees located outside of California are not 
themselves covered by the protections of the Act if the allegedly unlawful conduct did not occur 
in California, or the allegedly unlawful conduct was not ratified by decision makers or 
participants in unlawful conduct located in California. 

 
(2) The means for counting five employees described in this subsection also applies to counting 
employees for purposes of establishing coverage under Government Code sections 12945.2, 
12945.6, and 12950.1. 

 
(3) Any person or individual acting as an agent of an employer, directly or indirectly, is also an 
employer. 

 
(4) “Employer” includes the State of California, any political or civil subdivision thereof, counties, 
cities, city and county, local agencies, or special districts, irrespective of whether that entity 
employs five or more individuals. 

 
(5) A religious association or religious corporation not organized for private profit is not an 
employer under the meaning of this Act; any non-profit religious organization exempt from 
federal and state income tax as a non-profit religious organization is presumed not to be an 
employer under this Act. Notwithstanding such status, any portion of such tax exempt religious 
association or religious corporation subject to state or federal income taxes as an unrelated 
business and regularly employing five or more individuals is an employer. 
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employment, an activity leading to employment, membership in a labor organization, acceptance in an 
apprenticeship training program, or referral by an employment agency. 
 
(b) “Date of Determination to Hire.” The time at which an employer or other covered entity has made an 
offer of employment to the individual. 
 
(c) “Pre-employment Inquiry.” Any oral or written request made by an employer or other covered entity 
for information concerning the qualifications of an applicant for employment or for entry into an activity 
leading to employment. 
 
(d) “Application.” Except for recordkeeping purposes, any writing or other device, including but not 
limited to an automated-decision system, used by an employer or other covered entity to make a pre-
employment inquiry or submitted to an employer or other covered entity for the purpose of seeking 
consideration for employment. 
 
(e) “Placement.” Any status, category, rank, level, location, department, division, program, duty or 
group of duties, or any other similar classification or position for which an employee can be selected or 
to which an employee can be assigned by any employment practice. Employment practices that can 
determine placement in this way include, but are not limited to: hiring, discharge, promotion, transfer, 
callback, or other change of classification or position; inclusion in membership in any group or 
organization; any referral assignment to any place, unit, division, status or type of work. 
 
Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921, 12940 
and 12942, Government Code. 

 
§ 11016. Pre-Employment Practices 

 
(a) Recruitment. 
 

(1) Duty Not to Discriminate. Any employer or other covered entity engaged in recruitment 
activity shall recruit in a non-discriminatory manner. However, nothing in these regulations shall 
preclude affirmative efforts to utilize recruitment practices to attract an individual who is a 
member of an underrepresented protected class covered by the Act. 
 
(2) Prohibited Recruitment Practices. An employer or other covered entity shall not, unless 
pursuant to a permissible defense, engage in any recruitment activity, including but not limited 
to practices accomplished through the use of an automated-decision system, that: 
 
(A) Restricts, excludes, or classifies individuals on a basis enumerated in the Act; 
 
(B) Expresses a preference for individuals on a basis enumerated in the Act; or 
 
(C) Communicates or uses advertising methods to communicate the availability of employment 
benefits in a manner intended to discriminate on a basis enumerated in the Act. 

 
(b) Pre-employment Inquiries. 
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section 11041 regarding permissible transfers on account of pregnancy by employees not covered under 
Title VII of the federal Civil Rights Act of 1964.) 
 
(c) Promotion and Transfer. An employer or other covered entity shall not restrict information on 
promotion and transfer opportunities to certain employees or classes of employees when the restriction 
has the effect of discriminating on a basis enumerated in the Act. 
 

(1) Requests for Transfer or Promotion. An employer or other covered entity who considers bids 
or other requests for promotion or transfer shall do so in a manner that does not discriminate 
against individuals on a basis enumerated in the Act, unless pursuant to a permissible defense. 
 
(2) Training. Where training that may make an employee eligible for promotion and/or transfer 
is made available, it shall be made available in a manner that does not discriminate against 
individuals on a basis enumerated in the Act. 
 
(3) No-Transfer Policies. Where an employment practice has operated in the past to segregate 
employees on a basis enumerated in the Act, a no-transfer policy or other practice that has the 
effect of maintaining a continued segregated pattern is unlawful. 

 
(d) Specific Practices. 
 

(1) Criminal Records. See Section 11017.1. 
 
(2) Height Standards. Height standards that discriminate on a basis enumerated in the Act shall 
not be used by an employer or other covered entity to deny an individual an employment 
benefit, unless pursuant to a permissible defense. 
 
(3) Weight Standards. Weight standards that discriminate on a basis enumerated in the Act shall 
not be used by an employer or other covered entity to deny an individual an employment 
benefit, unless pursuant to a permissible defense. 

 
(e) Permissible Selection Devices. A testing device, automated-decision system, or other means of 
selection that is facially neutral, but that has an adverse impact (as defined in the Uniform Guidelines on 
Employee Selection Procedures (29 C.F.R. 1607 (1978)) upon persons on a basis enumerated in the Act, 
is permissible only upon a showing that the selection practice is job-related and consistent with business 
necessity (business necessity is defined in section 11010(b)). 
 
Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921, 12940 
and 12941, Government Code. 

 
§ 11017.1. Consideration of Criminal History in Employment Decisions. 

 
(a) Prohibition of Consideration of Criminal History Prior to a Conditional Offer of Employment. Except in 
the circumstances addressed in subsection (a)(4) below, employers and other covered entities 
("employers" for purposes of this section) are prohibited from inquiring into, considering, distributing, 
or disseminating information related to the criminal history of an applicant until after the employer has 
made a conditional offer of employment to the applicant. 
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other subsequent employment decisions such as decisions regarding promotion, training, discipline, lay-
off, and termination: 
 

(1) An arrest or detention that did not result in conviction (Labor Code section 432.7 (see limited 
exceptions in subdivisions (a)(1) for an arrest for which the employee or applicant is out on bail 
or on their own recognizance pending trial and (f)(1) for specified positions at health facilities); 
Government Code section 12952); 
 
(2) Referral to or participation in a pretrial or post-trial diversion program (Labor Code 
section 432.7 and Government Code section 12952); 
 
(A) While employers are prohibited from considering referral to or participation in a pretrial or 
post-trial diversion program, it is permissible to consider these programs as evidence of 
rehabilitation or mitigating circumstances after a conditional offer has been made if offered by 
the applicant as evidence of rehabilitation or mitigating circumstances. 
 
(B) While employers are prohibited from considering referral to or participation in a pretrial or 
post-trial diversion program, until a pretrial or post-trial diversion program is completed and the 
underlying pending charges or conviction dismissed, sealed, or eradicated, employers may still 
consider the conviction or pending charges themselves after a conditional offer is made. 
 
(3) A conviction that has been judicially dismissed or ordered sealed, expunged or statutorily 
eradicated pursuant to law (e.g., juvenile offense records sealed pursuant to Welfare and 
Institutions Code section 389 and Penal Code sections 851.7 or 1203.45) or any conviction for 
which the person has received a full pardon or has been issued a certificate of rehabilitation 
(Id.); 
 
(4) An arrest, detention, processing, diversion, supervision, adjudication, or court disposition 
that occurred while a person was subject to the process and jurisdiction of juvenile court law 
(Labor Code section 432.7); and 
 
(5) A non-felony conviction for possession of marijuana that is two or more years old (Labor 
Code section 432.8). 
 
(6) In addition to the limitations provided in subsections (b)(1)-(5), employers that obtain 
investigative consumer reports such as background checks are also subject to the requirements 
of the Fair Credit Reporting Act (15 U.S.C. § 1681 et seq.) and the California Investigative 
Consumer Reporting Agencies Act (Civil Code section 1786 et seq.). 
 
(7) Employers may also be subject to local laws or city ordinances that provide additional 
limitations. 

 
(c) Requirements if an Employer Intends to Deny an Applicant the Employment Conditionally Offered 
Because of the Applicant's Conviction History. 

 
(1) Initial Individualized Assessment. If an employer intends to deny an applicant the 
employment position they were conditionally offered based solely or in part on the applicant's 
conviction history, the employer must first conduct an individualized assessment -- a reasoned, 
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evidence-based determination of whether the applicant's conviction history has a direct and 
adverse relationship with the specific duties of the job that justify denying the applicant the 
position. 
 
(A) The standard for determining what constitutes a direct and adverse relationship that justifies 
denying the applicant the position is the same standard described in subsection (f)(4). 
 

(i) An applicant's possession of a benefit, privilege, or right required for the performance 
of a job by a licensing, regulatory, or government agency or board is probative of the 
applicant's conviction history not being directly and adversely related to the specific 
duties of that job. 

 
(B) The individualized assessment must include, at a minimum, consideration of the following 
factors: 
 

(i) The nature and gravity of the offense or conduct. Consideration of this factor may 
include but is not limited to: 
 

(I) The specific personal conduct of the applicant that resulted in the conviction; 
 
(II) Whether the harm was to property or people; 
 
(III) The degree of the harm (e.g., amount of loss in theft); 
 
(IV) The permanence of the harm; 
 
(V) The context in which the offense occurred; 
 
(VI) Whether a disability, including but not limited to a past drug addiction or 
mental impairment, contributed to the offense or conduct, and if so, whether 
the likelihood of harm arising from similar conduct could be sufficiently 
mitigated or eliminated by a reasonable accommodation, or whether the 
disability has been mitigated or eliminated by treatment or otherwise; 
 
(VII) Whether trauma, domestic or dating violence, sexual assault, stalking, 
human trafficking, duress, or other similar factors contributed to the offense or 
conduct; and/or 
 
(VIII) The age of the applicant when the conduct occurred. 

 
(ii) The time that has passed since the offense or conduct and/or completion of the 
sentence. Consideration of this factor may include but is not limited to: 
 

(I) The amount of time that has passed since the conduct underlying the 
conviction, which may significantly predate the conviction itself; and/or 
 
(II) When the conviction led to incarceration, the amount of time that has 
passed since the applicant's release from incarceration. 
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challenging the accuracy of the conviction history report that is the basis for the preliminary 
decision to rescind the offer, or evidence of rehabilitation or mitigating circumstances. 
 

(i) Evidence of rehabilitation or mitigating circumstances may include, but is not limited 
to, the items listed in paragraphs (I)-(X) below. Any such evidence of rehabilitation or 
mitigating circumstances is optional and may only be voluntarily provided by the 
applicant or by another party at the applicant's request. 
 

(I) The length and consistency of employment history before and after the 
offense or conduct; 
 
(II) The facts or circumstances surrounding the offense or conduct; 
 
(III) The applicant's current or former participation in self-improvement efforts, 
including but not limited to school, job training, counseling, community service, 
and/or a rehabilitation program, including in-custody programs; 
 
(IV) Whether trauma, domestic or dating violence, sexual assault, stalking, 
human trafficking, duress, or other similar factors contributed to the offense or 
conduct; 
 
(V) The age of the applicant when the conduct occurred; 
 
(VI) Whether a disability, including but not limited to a past drug addiction or 
mental impairment, contributed to the offense or conduct, and, if so, whether 
the likelihood of harm arising from similar conduct could be sufficiently 
mitigated or eliminated by a reasonable accommodation, or whether the 
disability has been mitigated or eliminated by treatment or otherwise; 
 
(VII) The likelihood that similar conduct will recur; 
 
(VIII) Whether the applicant is bonded under a federal, state, or local bonding 
program; 
 
(IX) The fact that the applicant is seeking employment; and/or 
 
(X) Successful completion, or compliance with the terms and conditions, of 
probation or parole. 

 
(ii) Documentary evidence may include, but is not limited to, the items listed in 
paragraphs (I)-(V) below. Any such documentary evidence is optional and may only be 
voluntarily provided by the applicant or by another party at the applicant's request. 
 

(I) Certificates or other documentation of participation in, enrollment in, or 
completion of an educational, vocational, training, counseling, community 
service, or rehabilitation program, including in-custody programs; 
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(d) Labor contractors, union hiring halls, and client employers. 

 
(1) A labor contractor, union hiring hall, and client employer are governed in the same way by 
section 11017.1 of these regulations as are other employers. 
 
(2) A labor contractor or union hiring hall may not decline to admit a worker to a pool or 
availability list, discontinue a worker's inclusion in a pool or availability list, or decline to refer a 
worker to a position with a client employer, because of the worker's criminal history unless the 
labor contractor or union hiring hall has complied with the procedures and requirements 
outlined in section 11017.1 of these regulations. To the extent labor contractors or union hiring 
halls place applicants into a pool of workers from which individuals may be assigned to a variety 
of positions, the labor contractors or union hiring halls must still comply with the requirements 
of section 11017.1, including the individualized assessment of whether any conviction history 
being considered has a direct and adverse relationship with the specific duties of the jobs for 
which the applicant may be assigned from the pool or hall. 
 
(3) If a labor contractor or union hiring hall re-conducts inquiries into criminal history to 
maintain the eligibility of workers admitted to a pool or availability list, then it must comply with 
the procedures and requirements outlined in section 11017.1 of these regulations. When re-
conducting an inquiry, labor contractors or union hiring halls cannot satisfy the requirements of 
subsection (c) if they disqualify a worker from retention in a pool based on conviction history 
that was already considered and deemed not disqualifying for entry into the pool in the first 
place unless the decision is based on new material developments such as changes to job duties, 
legal requirements, or experience or data regarding the particular convictions involved. 
 
(4) A client employer may inquire into or consider the conviction history of a worker supplied by 
a labor contractor or union hiring hall only after extending a conditional offer of employment to 
the worker and when following the procedures described in subsections (a) - (c), unless the 
specific position is exempted pursuant to subsection (a)(4). A client employer violates this 
section by instructing labor contractors or union hiring halls to refer only workers without 
conviction records, unless exempted by subsection (a)(4). 
 

(e) Disparate Treatment. The Act also prohibits employers from treating applicants or employees 
differently in the course of considering criminal conviction history, or any evidence of rehabilitation or 
mitigating circumstances, if the disparate treatment is substantially motivated by a basis protected by 
the Act. 
 
(f) Adverse Impact. In addition to the types of criminal history addressed in subsection (b) that 
employers are explicitly prohibited from inquiring about or considering unless an exception applies, 
consideration of other forms of criminal convictions, not enumerated above, may have an adverse 
impact on applicants or employees on a basis protected by the Act, including, but not limited to, gender, 
race, and national origin. 
 

(1) An applicant or employee bears the burden of demonstrating that the policy of considering 
criminal convictions has an adverse impact on a basis protected by the Act. 
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(2) Consistent with sections 11017 and 11010 of these regulations and the Uniform Guidelines 
on Employee Selection Procedures ( 29 C.F.R. part 1607 (1978)) incorporated by reference in 
sections 11017(a) and (e), adverse impact includes a substantial disparity in the rate of selection 
in hiring, promotion, or other employment decisions which works to the disadvantage of groups 
of individuals on the basis of any characteristics protected by the Act. 
 
(3) An adverse impact may be established through the use of statistics or by offering any other 
evidence that establishes an adverse impact. State- or national-level statistics on conviction 
records that show a substantial disparity based on any characteristic protected by the Act are 
presumptively sufficient to establish an adverse impact. This presumption may be rebutted by a 
showing that there is a reason to expect a markedly different result after accounting for any 
particularized circumstances such as the geographic area encompassed by the applicant or 
employee pool, the particular types of convictions being considered, or the particular job at 
issue. 
 
(4) Establishing "Job-Related and Consistent with Business Necessity." 
 
(A) If the policy or practice of considering criminal convictions creates an adverse impact on 
applicants or employees on a basis protected by the Act, the burden shifts to the employer to 
establish that the policy is nonetheless justifiable because it is job-related and consistent with 
business necessity. The policy or practice needs to bear a demonstrable relationship to 
successful performance on the job and in the workplace and measure the person's fitness for 
the specific position(s), not merely to evaluate the person in the abstract. In order to establish 
job-relatedness and business necessity, any employer must demonstrate that the policy or 
practice is appropriately tailored, taking into account at least the following factors: 

 
(i) The nature and gravity of the offense or conduct; 
 
(ii) The time that has passed since the offense or conduct and/or completion of the 
sentence; and 
 
(iii) The nature of the job held or sought. 

 
(B) Demonstrating that a policy or practice of considering conviction history in employment 
decisions is appropriately tailored to the job for which it is used as an evaluation factor requires 
that an employer demonstrate the applicant's or employee's conviction history has a direct and 
adverse relationship with the specific duties of the job that justify denying the applicant or 
employee the position. 
 
(C) Bright-line conviction disqualification or consideration policies or practices that include 
conviction-related information that is seven or more years old are subject to a rebuttable 
presumption that they are not sufficiently tailored to meet the job-related and consistent with 
business necessity affirmative defense (except if justified by subsection (g) below). 
 
(D) An individualized assessment must involve notice to the adversely impacted applicant or 
employee (before any adverse action is taken) that they have been screened out or otherwise 
denied an employment opportunity because of a criminal conviction; if more than one 
conviction appeared on the background report, which conviction(s) were found disqualifying; a 
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reasonable opportunity for the individuals to demonstrate that the exclusion should not be 
applied due to their particular circumstances; and consideration by the employer as to whether 
the additional information provided by the individuals or otherwise obtained by the employer 
warrants an exception to the exclusion and shows that the policy as applied to the applicant or 
employee is not job -related and consistent with business necessity. 
 
(E) Before an employer may take an adverse action such as discharging, laying off, or declining 
to promote an adversely impacted individual based on conviction history obtained by a source 
other than the applicant or employee (e.g. through a credit report or internally generated 
research), the employer must give the impacted individual notice of the disqualifying conviction 
and a reasonable opportunity to present evidence that the information is factually inaccurate. If 
the applicant or employee establishes that the record is factually inaccurate, then that 
information cannot be considered in the employment decision. 
 
(5) Less Discriminatory Alternatives. If an employer demonstrates that its policy or practice of 
considering conviction history is job-related and consistent with business necessity, adversely 
impacted employees or applicants may still prevail under the Act if they can demonstrate that 
there is a less discriminatory policy or practice that serves the employer's goals as effectively as 
the challenged policy or practice, such as a more narrowly targeted list of convictions or another 
form of inquiry that evaluates job qualification or risk as accurately without significantly 
increasing the cost or burden on the employer. 

 
(g) Compliance with Federal or State Laws, Regulations, or Licensing Requirements Requiring 
Consideration of Criminal History. In some instances, employers are subject to federal or state laws or 
regulations that prohibit individuals with certain criminal records from holding particular positions or 
occupations or mandate a screening process employers are required or permitted to utilize before 
employing individuals in such positions or occupations (e.g., 21 U.S.C. § 830(e)(1)(G); Labor Code 
sections 432.7). Examples include, but are not limited to, government agencies employing individuals as 
peace officers, employers employing individuals at health facilities where they will have regular access 
to patients, and employers employing individuals at health facilities or pharmacies where they will have 
access to medication or controlled substances. Some federal and state laws and regulations make 
criminal history a determining factor in eligibility for occupational licenses (e.g., 49 U.S.C. § 31310). 
Compliance with federal or state laws or regulations that mandate particular criminal history screening 
processes or requiring that an employee or applicant possess or obtain any required occupational 
licenses constitute rebuttable defenses to an adverse impact claim under the Act. 
 
(h) Claims under the Fair Chance Act, codified at Government Code section 12952, are subject to the 
procedures set forth in Article 1 of Chapter 7 of the Act, including Government Code section 12965, and 
the Department's procedural regulations. An individual may file a complaint for investigation by the 
Department or may obtain an immediate right-to-sue notice. 
 
(i) Employers Seeking the Work Opportunity Tax Credit. An employer who wishes to claim the Work 
Opportunity Tax Credit ("WOTC") provided for under federal law is not exempt from this section or 
Section 12952 of the Act. 
 

(1) An employer may require an applicant to complete IRS form 8850 ("Pre-Screening Notice and 
Certification Request for the Work Opportunity Credit"), as revised March 2016, or its 
equivalent, before a conditional offer is made, so long as the information gathered is used solely 
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for the purpose of applying for the WOTC. In particular, no applicant may be asked the basis of 
their qualification for the WOTC other than in the form of questions that do not encourage or 
force an applicant to identify themselves as a person who has been convicted of a felony or 
released from prison following a felony conviction rather than as a person who qualifies for the 
WOTC under one of the several bases listed in Question 2 on form 8850. Information regarding 
an applicant's criminal history obtained from the applicant's form 8850 may only be considered 
as otherwise provided by law. 
 
(2) An employer may require an applicant to complete U.S. Department of Labor Employment 
and Training Administration form 9061 ("Individual Characteristics Form (ICF) Work Opportunity 
Tax Credit"), as revised November 2016, or its equivalent, only after a conditional offer has been 
made. Information regarding an applicant's criminal history obtained from the applicant's form 
9061 may only be considered as otherwise provided by law. 
 
(3) An employer must maintain any forms, documents, or information used to complete the 
forms described in this subsection in confidential files separate from the applicant's general 
personnel file and shall not use or disseminate these forms, documents, or information for any 
purpose other than applying for the WOTC. 

 
(j) Definitions. For purposes of section 11017.1 of these regulations only: 
 

(1) "Applicant" includes, in addition to the individuals within the scope of the general definition 
in section 11008(a) of these regulations, individuals who have been conditionally offered 
employment, even if they have commenced employment when the employer undertakes a post-
conditional offer review and consideration of criminal history; existing employees who have 
applied or indicated a specific desire to be considered for a different position with their current 
employer; and an existing employee who is subjected to a review and consideration of criminal 
history because of a change in ownership, management, policy, or practice. An employer cannot 
evade the requirements of Government Code section 12952 or this regulation by having an 
individual lose their status as an "applicant" by working before undertaking a post-conditional 
offer review of the individual's criminal history. 

 
(2) "Employer" includes a labor contractor and a client employer; any direct and joint employer; 
any entity that evaluates the applicant's conviction history on behalf of an employer, or acts as 
an agent of an employer, directly or indirectly; any staffing agency; and any entity that selects, 
obtains, or is provided workers from a pool or availability list. 

 
(3) "Client employer" means a business entity, regardless of its form, that selects workers from a 
pool or availability list, or obtains or is provided workers to perform labor within its usual course 
of business from a labor contractor. 

 
(4) "Labor contractor" means an individual or entity, either with or without a contract, which 
supplies a client employer with, or maintains a pool or availability list of, workers to perform 
labor within the client employer's usual course of business. This definition is not intended to 
include Farm Labor Contractors. 
 
(5) "Hiring hall" means an agency or office operated by a union, by an employer and union, or by 
a state or local employment service, to provide and place employees for specific jobs. 
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(b)(c)(b) Permissible Practices. 
 

(1) It shall not be unlawful, without more, to have been present during the commission of acts 
amounting to unlawful discrimination or to fail to prevent or report such acts, unless it is the 
normal business duty of the person or individual to prevent or report such acts. 
 
(2) It shall not be unlawful to maintain good faith lawful defenses or privileges to charges of 
discrimination. 

 
Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921, 12940, 
12941 and 12942, Government Code. 

 
Article 4. National Origin and Ancestry Discrimination 

 
§ 11028. Specific Employment Practices. 

 
(a) Language Restrictions. 
 

(1) It is an unlawful employment practice for an employer or other covered entity to adopt or 
enforce a policy that limits or prohibits the use of any language in the workplace, including, but 
not limited to, an English-only rule, unless: 
 
(A) The language restriction is justified by business necessity; 
 
(B) The language restriction is narrowly tailored; and 
 
(C) The employer has effectively notified its employees of the circumstances and time when the 
language restriction is required to be observed and of the consequence for violating the 
language restriction. 
 
(2) For purposes of this subsection, “business necessity” means an overriding legitimate 
business purpose, such that: 
 
(A) The language restriction is necessary to the safe and efficient operation of the business; 
 
(B) The language restriction effectively fulfills the business purpose it is supposed to serve; and 
 
(C) There is no alternative practice to the language restriction that would accomplish the 
business purpose equally well with a lesser discriminatory impact. 
 
(3) It is not sufficient that the employer’s language restriction merely promotes business 
convenience or is due to customer or co-worker preference. 
  
(4) English-only rules violate the Act unless the employer can prove the elements listed in 
section 11028, subdivisions (a)(1)(A)-(C). English-only rules are never lawful during an 
employee’s non-work time, e.g., breaks, lunch, unpaid employer-sponsored events, etc. 
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(b) Employment dDiscrimination based on an applicant’s or employee’s accent is unlawful unless the 
employer proves that the individual’s accent interferes materially with the applicant’s or employee’s 
ability to perform the job in question. This prohibition also applies where such discrimination is related 
to resulted, in whole or in part, from an employer’s or other covered entity’s use of an automated-
decision system or selection criteria (including a qualification standard, employment test, automated-
decision system, or proxy).  
 
(c) Discrimination based on an applicant’s or employee’s English proficiency is unlawful unless the 
English proficiency requirement at issue is justified by business necessity (i.e., the level of proficiency 
required by the employer is necessary to effectively fulfill the job duties of the position.) In determining 
business necessity in this context, relevant factors include, but are not limited to, the type of proficiency 
required (e.g., spoken, written, aural, and/or reading comprehension), the degree of proficiency 
required, and the nature and job duties of the position. This prohibition also applies where such 
discrimination related to resulted, in whole or in part, from an employer’s or other covered entity’s use 
of an automated-decision system or selection criteria (including a qualification standard, employment 
test, automated-decision system, or proxy). 
  
(d) It is not unlawful for an employer to request from an applicant or employee information regarding 
his or hertheir ability to speak, read, write, or understand any language, including languages other than 
English, if justified by business necessity. 
  
(e) Retaliation. It is an unlawful employment practice for an employer or other covered entity to 
retaliate against any individual because the individual has opposed discrimination or harassment on the 
basis of national origin, has participated in the filing of a complaint, or has testified, assisted, or 
participated in any other manner in a proceeding in which national origin discrimination or harassment 
has been alleged. Retaliation may include, but is not limited to: 
  

(1) threatening to contact or contacting immigration authorities or a law enforcement agency 
about the immigration status of the employee, former employee, applicant, or a family member 
(e.g., spouse, domestic partner, parent, sibling, child, uncle, aunt, niece, nephew, cousin, 
grandparent, great-grandparent, grandchild, or great-grandchild, by blood, adoption, marriage, 
or domestic partnership) of the employee, former employee, or applicant; or 
 
(2) taking adverse action against an employee because the employee updates or attempts to 
update personal information based on a change of name, social security number, or 
government-issued employment documents.  

 
(f) Immigration-related Practices. 
  

(1) All provisions of the Act and these regulations apply to undocumented applicants and 
employees to the same extent that they apply to any other applicant or employee. An 
employee’s or applicant’s immigration status is irrelevant during the liability phase of any 
proceeding brought to enforce the Act. 
 
(2) Discovery or other inquiry into an applicant’s or employee’s immigration status shall not be 
permitted unless the person seeking discovery or making the inquiry has shown by clear and 
convincing evidence that such inquiry is necessary to comply with federal immigration law. 
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(3) It is an unlawful practice for an employer or other covered entity to discriminate against an 
employee because of the employee’s or applicant’s immigration status, unless the employer has 
shown by clear and convincing evidence that it is required to do so in order to comply with 
federal immigration law. This prohibition also applies where such discrimination related to 
resulted, in whole or in part, from an employer’s or other covered entity’s use of an automated-
decision system or selection criteria (including a qualification standard, employment test, 
automated-decision system, or proxy). 

 
(4) It is an unlawful practice for an employer or other covered entity to retaliate, as described in 
subdivision (e), against an employee for engaging in activity protected by the Act. 

  
(g) It is unlawful for an employer or other covered entity to discriminate against an applicant or 
employee because he or shethey holds or presents a driver’s license issued under section 12801.9 of the 
Vehicle Code. This prohibition also applies where such discrimination related to resulted, in whole or in 
part, from an employer’s or other covered entity’s use of an automated-decision system or selection 
criteria (including a qualification standard, employment test, automated-decision system, or proxy). 
  

(1) An employer or other covered entity may require an applicant or employee to hold or 
present a license issued under the Vehicle Code only if: 
  
(A) Possession of a driver’s license is required by state or federal law; or 
  
(B) Possession of a driver’s license is required by the employer or other covered entity and is 
otherwise permitted by law. An employer’s or other covered entity’s policy requiring applicants 
or employees to present or hold a driver’s license may be evidence of a violation of the Act if the 
policy is not uniformly applied or is inconsistent with legitimate business reasons (i.e., 
possessing a driver’s license is not needed in order to perform an essential function of the job). 
 
(2) Nothing in this subsection shall limit or expand an employer’s authority to require an 
applicant or employee to possess a driver’s license. 
  
(3) Nothing in this subsection shall alter an employer’s or other covered entity’s rights or 
obligations under federal immigration law. 

  
(h) Citizenship requirements. Citizenship requirements that are a pretext for discrimination or have the 
purpose or effect of discriminating against applicants or employees on the basis of national origin or 
ancestry are unlawful, unless pursuant to a permissible defense. This prohibition also applies where 
such discrimination related to resulted, in whole or in part, from an employer’s or other covered entity’s 
use of an automated-decision system or selection criteria (including a qualification standard, 
employment test, automated-decision system, or proxy). 
  
(i) Human Trafficking. It is an unlawful employment practice for an employer or other covered entity to 
use force, fraud, or coercion to compel the employment of, or subject to adverse treatment, applicants 
or employees on the basis of national origin. 
  
(j) Harassment. It is unlawful for an employer or other covered entity to harass an applicant or employee 
on the basis of national origin. (See generally section 11019(b).) The use of epithets, derogatory 
comments, slurs, or non-verbal conduct based on national origin, including, but not limited to, threats of 
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recency, and scope of such effort, the results of such testing or other effort, and the response to the 
results. 
 
Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12926, 12940, 12943, 
12944 and 12945, Government Code. 
  

§ 11039. Responsibilities of Employers. 
 
(a) Employer Obligations 
  

(1) Except as excused by a permissible defense, it is unlawful for any employer to: 
  
(A) refuse to hire or employ an applicant because of pregnancy or perceived pregnancy; 
  
(B) refuse to select an applicant or employee for a training program leading to employment or 
promotion because of pregnancy or perceived pregnancy; 
  
(C) refuse to promote an employee because of pregnancy or perceived pregnancy; 
  
(D) bar or to discharge an applicant or employee from employment or from a training program 
leading to employment or promotion because of pregnancy or perceived pregnancy; 
  
(E) discriminate against an applicant or employee in terms, conditions or privileges of 
employment because of pregnancy or perceived pregnancy; 
  
(F) harass an applicant or employee because of pregnancy or perceived pregnancy, as set forth 
in section 11036; 
  
(G) transfer an employee affected by pregnancy over her objections to another position, except 
as provided in section 11041(c). Nothing in this section prevents an employer from transferring 
an employee for the employer’s legitimate operational needs unrelated to the employee’s 
pregnancy or perceived pregnancy; 
  
(H) require an employee to take a leave of absence because of pregnancy or perceived 
pregnancy when the employee has not requested leave; 
  
(I) retaliate, discharge, or otherwise discriminate against an applicant or employee because she 
has opposed employment practices forbidden under the FEHA or because she has filed a 
complaint, testified, or assisted in any proceeding under the FEHA; or 

 
(J) use an automated-decision system or selection criteria (including a qualification standard, 
employment test, automated-decision system, or proxy), that if such use has an adverse impact 
on or constitutes disparate treatment of discriminates against an applicant or employee or a 
class of applicants or employees on the basis of pregnancy or perceived pregnancy, subject to 
any available defense unless the employer or other covered entity can show that the selection 
criteria, as used by the employer or other covered entity, is job-related for the position in 
question and consistent with business necessity and there is no less discriminatory policy or 
practice that serves the employer’s goals as effectively as the challenged policy or practice; or 
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to discourage applicants with disabilities from applying to a greater extent than individuals 
without disabilities. 

  
(b) Applications and disability-related inquiries. 
  

(1) An employer or other covered entity must consider and accept applications from applicants 
with or without disabilities equally. 
  
(2) Prohibited Inquiries. It is unlawful to ask general questions on disability or questions likely to 
elicit information about a disability in an application form, automated-decision system, or pre-
employment questionnaire or at any time before a job offer is made. Examples of prohibited 
inquiries are: 
  
(A) “Do you have any particular disabilities?” 
  
(B) “Have you ever been treated for any of the following diseases or conditions?” 
  
(C) “Are you now receiving or have you ever received workers’ compensation?” 
  
(D) “What prescription medications are you taking?” 
  
(E) “Have you ever had a job-related injury or medical condition?” 
  
(F) Have you ever left a job because of any physical or mental limitations? 
  
(G) “Have you ever been hospitalized?” 
  
(H) “Have you ever taken medical leave?” 
  
(3) Permissible Job-Related Inquiry. Except as provided in the ADA, as amended by the ADA 
Amendments Act of 2008 and the regulations adopted pursuant thereto, nothing in Government 
Code Section 12940(d), or in this subdivision, shall prohibit any employer or other covered 
entity, in connection with prospective employment, from inquiring whether the applicant can 
perform the essential functions of the job. When an applicant requests reasonable 
accommodation, or when an applicant has an obvious disability, and the employer or other 
covered entity has a reasonable belief that the applicant needs a reasonable accommodation, 
an employer or other covered entity may make limited inquiries regarding such reasonable 
accommodation. 

  
(c) Interviews. An employer or other covered entity shall make reasonable accommodation to the needs 
of applicants with disabilities in interviewing situations, e.g., providing interpreters for the hearing-
impaired, or scheduling the interview in a room accessible to wheelchairs. 
  
Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921, 12926, 
12926.1 and 12940, Government Code. 
 

§ 11071. Medical and Psychological Examinations and Inquiries. 
 



  
 

37 
 

(a) Pre-offer. It is unlawful for an employer or other covered entity to conduct a medical or psychological 
examination or inquiries of an applicant before an offer of employment is extended to that applicant. A 
medical or psychological examination includes a procedure or test that seeks information about an 
individual’s physical or mental conditions or health but does not include testing for current illegal drug 
use. 
 
(b) Post-Offer. An employer or other covered entity may condition a bona fide offer of employment on 
the results of a medical or psychological examination or inquiries conducted prior to the employee’s 
entrance on duty in order to determine fitness for the job in question. For a job offer to be bona fide, an 
employer must have either completed all non-medical components of its application process or be able 
to demonstrate that it could not reasonably have done so before issuing the offer, provided that: 
  

(1) All entering employees in similar positions are subjected to such an examination. 
  
(2) Where the results of such medical or psychological examination would result in 
disqualification, an applicant or employee may submit independent medical opinions for 
consideration before a final determination on disqualification is made. 
  
(3) The results are to be maintained on separate forms and shall be accorded confidentiality as 
medical records. 

  
(c) Withdrawal of Offer. An employer or other covered entity may withdraw an offer of employment 
based on the results of a medical or psychological examination or inquiries only if it is determined that 
the applicant is unable to perform the essential duties of the job with or without reasonable 
accommodation, or that the applicant with or without reasonable accommodation would endanger the 
health or safety of the applicant or of others. 
  
(d) Medical and Psychological Examinations and Disability-Related Inquiries during Employment. 
  

(1) An employer or other covered entity may make disability-related inquiries, including fitness 
for duty exams, and require medical examinations of employees so long as the inquiries are 
both job-related and consistent with business necessity. 
  
(2) Drug or Alcohol Testing. An employer or other covered entity may maintain and enforce 
rules prohibiting employees from being under the influence of alcohol or drugs in the workplace 
and may conduct alcohol or drug testing for this purpose if they have a reasonable belief that an 
employee may be under the influence of alcohol or drugs at work. 
  
(A) Current Drug Use. An applicant or employee who currently engages in the use of illegal drugs 
or uses medical marijuana is not protected as a qualified individual under the FEHA when the 
employer acts on the basis of such use, and questions about current illegal drug use are not 
disability-related inquiries. 
  
(B) Past Addiction. Questions about past addiction to illegal drugs or questions about whether 
an employee ever has participated in a rehabilitation program are disability-related because 
past drug addiction generally is a disability. Individuals who were addicted to drugs, but are not 
currently using illegal drugs are protected under the FEHA from discrimination because of their 
disability. 
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(c) No testing for genetic information. It is unlawful for an employer or other covered entity to conduct a 
medical examination to test for the presence of a genetic characteristic, or to acquire genetic 
information, unless such testing or acquisition is authorized by federal law under the Genetic 
Information Nondiscrimination Act of 2008 (GINA), 42 U.S.C. § 2000ff-1(b). 
  
Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12921, 12926, 
12926.1 and 12940, Government Code; GINA, 42 U.S.C. §2000ff-1(b). 
  

Article 10. Age Discrimination 
 

§ 11076. Establishing Age Discrimination. 
 
(a) Employers. Discrimination on the basis of age may be established by showing that a job applicant’s or 
employee’s age of 40 or older was considered in the denial of employment or an employment benefit. 
There is a presumption of discrimination whenever a facially neutral practice, including but not limited 
to the use of an automated-decision system, has an adverse impact on an applicant(s) or employee(s) 
age 40 or older, unless the practice is job-related and consistent with business necessity as defined in 
section 11010(b). In the context of layoffs or salary reduction efforts that have an adverse impact on an 
employee(s) age 40 or older, an employer’s preference to retain a lower paid worker(s), alone, is 
insufficient to negate the presumption. The practice may still be impermissible, even where it is job-
related and consistent with business necessity, where it is shown that an alternative practice could 
accomplish the business purpose equally well with a lesser discriminatory impact. 
  
(b) Employment Agencies, Labor Organizations, and Apprenticeship Training Programs in Which the 
State Participates. Discrimination on the basis of age may be established against employment agencies, 
labor organizations, and apprenticeship training programs in which the state participates upon a 
showing that they have engaged in recruitment, screening, advertising, training, job referral, placement 
or similar activities that discriminate against an individual(s) age 40 or older. 
  
Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12920, 12926 and 
12941, Government Code. 
  

§ 11079. Advertisements, Pre-employment Inquiries, Interviews and Applications. Pre-Employment 
Practices. 

 
(a) Advertisements. Unless age is a bona fide occupational qualification for the position at issue, 
advertisements for employment that a reasonable person would interpret as deterring or limiting 
employment of people age 40 and older are unlawful. (See section 11010(a) for the definition of bona 
fide occupational qualification.) Where there is no bona fide occupational qualification, examples of 
prohibited advertisements include those that designate a preferred applicant age range or that include 
terms such as young, college student, recent college graduate, boy, girl, or other terms that imply a 
preference for employees under the age of 40. 
  
(b) Pre-employment Inquiries. Unless age is a bona fide occupational qualification for the position at 
issue, pre-employment inquiries that would result in the direct or indirect identification of persons on 
the basis of age, including, but not limited to, inquiries made through the use of an automated-decision 
system, are unlawful. Examples of prohibited inquiries are requests for age, date of birth, or graduation 
dates, except where age is a bona fide occupational qualification. This provision applies to oral and 
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written inquiries and interviews. (See section 11016(b), which is applicable and incorporated by 
reference herein.) Pre-employment inquiries that result in the identification of persons on the basis of 
age shall not be unlawful when made for purposes of applicable reporting requirements or to maintain 
applicant flow data provided that the inquiries are made in a manner consistent with Section 11013 (and 
particularly subsection (b)) of Article 1. 
  
(c) Applications. Unless age is a bona fide occupational qualification for the position at issue, it is 
discrimination on the basis of age for an employer or other covered entity to reject or refuse to provide 
equal consideration of the application form, pre-employment questionnaire, oral application, or the oral 
or written inquiry of an individual because the individual is age 40 or older. (See section 11016(c), which 
is applicable and incorporated by reference herein.) 
  

(1) Subsection (c) prohibits the use of online job applications that require entry of age in order 
to access or complete an application, or the use of drop-down menus that contain age-based 
cut-off dates or utilize automated selection criteria or algorithms that have the effect of 
screening out applicants age 40 and older. Use of online application technology or an 
automated-decision system that limits or screens out older applicants is discriminatory unless 
age is a bona fide occupational qualification. (See section 11010(a).) 

  
Note: Authority cited: Section 12935(a), Government Code. Reference: Sections 12940 and 12941, 
Government Code. 
  
 




